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transfers to controlled corporations. Ex-
cept as otherwise provided in this sec-
tion, a transaction otherwise quali-
fying under section 368(a)(1)(A), (B),
(C), or (G) (where the requirements of
sections 354(b)(1)(A) and (B) are met)
shall not be disqualified by reason of
the fact that part or all of the acquired
assets or stock acquired in the trans-
action are transferred or successively
transferred to one or more corpora-
tions controlled in each transfer by the
transferor corporation. Control is de-
fined under section 368(c).

(2) Transfers following a reverse tri-
angular merger. A transaction quali-
fying under section 368(a)(1)(A) by rea-
son of the application of section
368(a)(2)(E) is not disqualified by rea-
son of the fact that part or all of the
stock of the surviving corporation is
transferred or successively transferred
to one or more corporations controlled
in each transfer by the transferor cor-
poration, or because part or all of the
assets of the surviving corporation or
the merged corporation are transferred
or successively transferred to one or
more corporations controlled in each
transfer by the transferor corporation.

(3) Examples. The following examples
illustrate the application of this para-
graph (k). P is the issuing corporation
and T is the target corporation. P has
only one class of stock outstanding.
The examples are as follows:

Example 1. Transfers of acquired assets to
controlled corporations. (i) Facts. T operates a
bakery which supplies delectable pastries
and cookies to local retail stores. The ac-
quiring corporate group produces a variety
of baked goods for nationwide distribution. P
owns 80 percent of the stock of S-1. Pursuant
to a plan of reorganization, T transfers all of
its assets to S-1 solely in exchange for P
stock, which T distributes to its share-
holders. S-1 owns 80 percent of the stock of
S-2; S-2 owns 80 percent of the stock of S-3,
which also makes and supplies pastries and
cookies. Pursuant to the plan of reorganiza-
tion, S-1 transfers the T assets to S-2; S-2
transfers the T assets to S-3.

(ii) Analysis. Under this paragraph (k), the
transaction, otherwise qualifying as a reor-
ganization under section 368(a)(1)(C), is not
disqualified by reason of the fact of the suc-
cessive transfers of all of the acquired assets
from S-1 to S-2, and from S-2 to S-3 because
in each transfer, the transferee corporation
is controlled by the transferor corporation.
Control is defined under section 368(c).
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Example 2. Transfers of acquired stock to con-
trolled corporations. (i) Facts. The facts are
the same as Example 1 except that S-1 ac-
quires all of the T stock rather than the T
assets, and as part of the plan of reorganiza-
tion, S-1 transfers all of the T stock to S-2,
and S-2 transfers all of the T stock to S-3.

(ii) Analysis. Under this paragraph (k), the
transaction, otherwise qualifying as a reor-
ganization under section 368(a)(1)(B), is not
disqualified by reason of the fact of the suc-
cessive transfers of all of the acquired stock
from S-1 to S-2, and from S-2 to S-3 because
in each transfer, the transferee corporation
is controlled by the transferor corporation.

Example 3. Transfers of acquired stock to
partnerships. (i) Facts. The facts are the same
as in Example 2. However, as part of the plan
of reorganization, S-2 and S-3 form a new
partnership, PRS. Immediately thereafter,
S-3 transfers all of the T stock to PRS in ex-
change for an 80 percent partnership inter-
est, and S-2 transfers cash to PRS in ex-
change for a 20 percent partnership interest.

(ii) Analysis. This paragraph (k) describes
the successive transfer of the T stock to S-
3, but does not describe S-3’s transfer of the
T stock to PRS. Therefore, the characteriza-
tion of this transaction must be determined
under the relevant provisions of law, includ-
ing the step transaction doctrine. See §1.368—
1(a). The transaction fails to meet the con-
trol requirement of a reorganization de-
scribed in section 368(a)(1)(B) because imme-
diately after the acquisition of the T stock,
the acquiring corporation does not have con-
trol of T.

(4) This paragraph (k) applies to
transactions occurring after January
28, 1998, except that it does not apply to
any transaction occurring pursuant to
a written agreement which is binding
on January 28, 1998, and at all times
thereafter.

[T.D. 6500, 25 FR 11607, Nov. 26, 1960, as
amended by T.D. 7281, 38 FR 18540, July 12,
1973; T.D. 7422, 41 FR 26570, June 28, 1976; T.D.
8059, 50 FR 42689, Oct. 22, 1985; 51 FR 6400,
Feb. 24, 1986; T.D. 8760, 63 FR 4182, Jan. 28,
1998; T.D. 8885, 656 FR 31806, May 19, 2000; T.D.
9038, Jan. 24, 2003]

§1.368-2T Definition of terms (tem-
porary).

(a) [Reserved]. For further guidance,
see §1.368-2(a).

(b)(1)(i) Definitions. For purposes of
this paragraph (b)(1), the following
terms shall have the following mean-
ings:

(A) Disregarded entity. A disregarded
entity is a business entity (as defined
in §301.7701-2(a) of this chapter) that is
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disregarded as an entity separate from
its owner for Federal tax purposes. Ex-
amples of disregarded entities include
a domestic single member limited li-
ability company that does not elect to
be classified as a corporation for Fed-
eral tax purposes, a corporation (as de-
fined in §301.7701-2(b) of this chapter)
that is a qualified REIT subsidiary
(within the meaning of section
856(i)(2)), and a corporation that is a
qualified subchapter S subsidiary
(within the meaning of section
1361(b)(3)(B)).

(B) Combining entity. A combining en-
tity is a business entity that is a cor-
poration (as defined in §301.7701-2(b) of
this chapter) that is not a disregarded
entity.

(C) Combining unit. A combining unit
is composed solely of a combining enti-
ty and all disregarded entities, if any,
the assets of which are treated as
owned by such combining entity for
Federal tax purposes.

(i1) Statutory merger or consolidation
generally. For purposes of section
368(a)(1)(A), a statutory merger or con-
solidation is a transaction effected pur-
suant to the laws of the United States
or a State or the District of Columbia,
in which, as a result of the operation of
such laws, the following events occur
simultaneously at the effective time of
the transaction—

(A) All of the assets (other than
those distributed in the transaction)
and liabilities (except to the extent
satisfied or discharged in the trans-
action) of each member of one or more
combining units (each a transferor
unit) become the assets and liabilities
of one or more members of one other
combining unit (the transferee unit);
and

(B) The combining entity of each
transferor unit ceases its separate legal
existence for all purposes; provided,
however, that this requirement will be
satisfied even if, pursuant to the laws
of the United States or a State or the
District of Columbia, after the effec-
tive time of the transaction, the com-
bining entity of the transferor unit (or
its officers, directors, or agents) may
act or be acted against, or a member of
the transferee unit (or its officers, di-
rectors, or agents) may act or be acted
against in the name of the combining
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entity of the transferor unit, provided
that such actions relate to assets or
obligations of the combining entity of
the transferor unit that arose, or relate
to activities engaged in by such entity,
prior to the effective time of the trans-
action, and such actions are not incon-
sistent with the requirements of para-
graph (b)(1)(ii)(A) of this section.

(iii) Statutory merger or consolidation
involving disregarded entities. A trans-
action effected pursuant to the laws of
the United States or a State or the Dis-
trict of Columbia in which any of the
assets and liabilities of a combining
entity of a transferor unit become as-
sets and liabilities of one or more dis-
regarded entities of the transferee unit
is not a statutory merger or consolida-
tion within the meaning of section
368(a)(1)(A) and paragraph (b)(1)(ii) of
this section unless such combining en-
tity, the combining entity of the trans-
feree unit, such disregarded entities
other than entities that were dis-
regarded entities of the transferor unit
immediately prior to the transaction,
and each business entity through
which the combining entity of the
transferee unit holds its interests in
such disregarded entities is organized
under the laws of the United States or
a State or the District of Columbia.

(iv) Examples. The following examples
illustrate the rules of paragraph (b)(1)
of this section. In each of the examples,
except as otherwise provided, each of
V, Y, and Z is a domestic C corpora-
tion. X is a domestic limited liability
company. Except as otherwise pro-
vided, X is wholly owned by Y and is
disregarded as an entity separate from
Y for Federal tax purposes. The exam-
ples are as follows:

Example 1. Divisive transaction pursuant to a
merger statute. (i) Under State W law, Z
transfers some of its assets and liabilities to
Y, retains the remainder of its assets and li-
abilities, and remains in existence following
the transaction. The transaction qualifies as
a merger under State W corporate law. Prior
to the transaction, Y is not treated as own-
ing any assets of an entity that is dis-
regarded as an entity separate from its
owner for Federal tax purposes.

(ii) The transaction does not satisfy the re-
quirements of paragraph (b)(1)(ii)(A) of this
section because all of the assets and liabil-
ities of Z, the combining entity of the trans-
feror unit, do not become the assets and li-
abilities of Y, the combining entity and sole
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member of the transferee unit. In addition,
the transaction does not satisfy the require-
ments of paragraph (b)(1)(ii)(B) of this sec-
tion because the separate legal existence of
7Z does not cease for all purposes. Accord-
ingly, the transaction does not qualify as a
statutory merger or consolidation under sec-
tion 368(a)(1)(A).

Example 2. Merger of a target corporation into
a disregarded entity in exchange for stock of the
owner. (i) Under State W law, Z merges into
X. Pursuant to such law, the following
events occur simultaneously at the effective
time of the transaction: all of the assets and
liabilities of Z become the assets and liabil-
ities of X and Z’s separate legal existence
ceases for all purposes. In the merger, the Z
shareholders exchange their stock of Z for
stock of Y. Prior to the transaction, Z is not
treated as owning any assets of an entity
that is disregarded as an entity separate
from its owner for Federal tax purposes.

(ii) The transaction satisfies the require-
ments of paragraph (b)(1)(ii) of this section
because the transaction is effected pursuant
to State W law and the following events
occur simultaneously at the effective time of
the transaction: all of the assets and liabil-
ities of Z, the combining entity and sole
member of the transferor unit, become the
assets and liabilities of one or more members
of the transferee unit that is comprised of Y,
the combining entity of the transferee unit,
and X, a disregarded entity the assets of
which Y is treated as owning for Federal tax
purposes, and Z ceases its separate legal ex-
istence for all purposes. Paragraph (b)(1)(iii)
of this section does not apply to prevent the
transaction from qualifying as a statutory
merger or consolidation for purposes of sec-
tion 368(a)(1)(A) because each of Z, Y, and X
is a domestic entity. Accordingly, the trans-
action qualifies as a statutory merger or
consolidation for purposes of section
368(a)(1)(A). The result would be the same if
7Z were treated as owning assets of an entity
that is disregarded as an entity separate
from Z, regardless of whether such dis-
regarded entity became an entity dis-
regarded as an entity separate from Y as a
result of the transaction, or merged into X
or a domestic entity disregarded as an entity
separate from Y.

Example 3. Merger of a target S corporation
that owns a @Sub into a disregarded entity. (i)
The facts are the same as in Example 2, ex-
cept that Z is an S corporation and owns all
of the stock of U, a QSub.

(ii) The deemed formation by Z of U pursu-
ant to §1.1361-5(b)(1) (as a consequence of the
termination of U’s QSub election) is dis-
regarded for Federal income tax purposes.
The transaction is treated as a transfer of
the assets of U to X, followed by X’s transfer
of these assets to U in exchange for stock of
U. See §1.1361-5(b)(3), Example 9. The trans-
action will, therefore, satisfy the require-
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ments of paragraph (b)(1)(ii) of this section
because the transaction is effected pursuant
to State W law and the following events
occur simultaneously at the effective time of
the transaction: all of the assets and liabil-
ities of Z and U, the sole members of the
transferor unit, become the assets and liabil-
ities of one or more members of the trans-
feree unit that is comprised of Y, the com-
bining entity of the transferee unit, and X, a
disregarded entity the assets of which Y is
treated as owning for Federal tax purposes,
and Z ceases its separate legal existence for
all purposes. Paragraph (b)(1)(iii) of this sec-
tion does not apply to prevent the trans-
action from qualifying as a statutory merger
or consolidation for purposes of section
368(a)(1)(A) because each of Z, Y, and X is a
domestic entity. Moreover, the deemed
transfer of the assets of U in exchange for U
stock does not cause the transaction to fail
to qualify as a statutory merger or consoli-
dation. See §368(a)(2)(C). Accordingly, the
transaction qualifies as a statutory merger
or consolidation for purposes of section
368(a)(1)(A).

Example 4. Triangular merger of a target cor-
poration into a disregarded entity. (i) The facts
are the same as in Erample 2, except that V
owns 100 percent of the outstanding stock of
Y and, in the merger of Z into X, the Z share-
holders exchange their stock of Z for stock
of V. In the transaction, Z transfers substan-
tially all of its properties to X.

(ii) The transaction is not prevented from
qualifying as a statutory merger or consoli-
dation under section 368(a)(1)(A), provided
the requirements of section 368(a)(2)(D) are
satisfied. Because the assets of X are treated
for Federal tax purposes as the assets of Y, Y
will be treated as acquiring substantially all
of the properties of Z in the merger for pur-
poses of determining whether the merger
satisfies the requirements of section
368(a)(2)(D). As a result, the Z shareholders
that receive stock of V will be treated as re-
ceiving stock of a corporation that is in con-
trol of Y, the combining entity of the trans-
feree unit that is the acquiring corporation
for purposes of section 368(a)(2)(D). Accord-
ingly, the merger will satisfy the require-
ments of section 368(a)(2)(D).

Example 5. Merger of a target corporation into
a disregarded entity owned by a partnership. (i)
The facts are the same as in Example 2, ex-
cept that Y is organized as a partnership
under the laws of State W and is classified as
a partnership for Federal tax purposes.

(ii) The transaction does not satisfy the re-
quirements of paragraph (b)(1)(ii)(A) of this
section. All of the assets and liabilities of Z,
the combining entity and sole member of the
transferor unit, do not become the assets and
liabilities of one or more members of a
transferee unit because neither X nor Y
qualifies as a combining entity. Accordingly,
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the transaction cannot qualify as a statu-
tory merger or consolidation for purposes of
section 368(a)(1)(A).

Example 6. Merger of a disregarded entity into
a corporation. (i) Under State W law, X
merges into Z. Pursuant to such law, the fol-
lowing events occur simultaneously at the
effective time of the transaction: all of the
assets and liabilities of X (but not the assets
and liabilities of Y other than those of X) be-
come the assets and liabilities of Z and X’s
separate legal existence ceases for all pur-
poses.

(ii) The transaction does not satisfy the re-
quirements of paragraph (b)(1)(ii)(A) of this
section because all of the assets and liabil-
ities of a transferor unit do not become the
assets and liabilities of one or more members
of the transferee unit. The transaction also
does not satisfy the requirements of para-
graph (b)(1)(ii)(B) of this section because X
does not qualify as a combining entity. Ac-
cordingly, the transaction cannot qualify as
a statutory merger or consolidation for pur-
poses of section 368(a)(1)(A).

Example 7. Merger of a corporation into a dis-
regarded entity in exchange for interests in the
disregarded entity. (i) Under State W law, Z
merges into X. Pursuant to such law, the fol-
lowing events occur simultaneously at the
effective time of the transaction: all of the
assets and liabilities of Z become the assets
and liabilities of X and Z’s separate legal ex-
istence ceases for all purposes. In the merger
of Z into X, the Z shareholders exchange
their stock of Z for interests in X so that,
immediately after the merger, X is not dis-
regarded as an entity separate from Y for
Federal tax purposes. Following the merger,
pursuant to §301.7701-3(b)(1)(i) of this chap-
ter, X is classified as a partnership for Fed-
eral tax purposes.

(ii) The transaction does not satisfy the re-
quirements of paragraph (b)(1)(ii)(A) of this
section because immediately after the merg-
er X is not disregarded as an entity separate
from Y and, consequently, all of the assets
and liabilities of Z, the combining entity of
the transferor unit, do not become the assets
and liabilities of one or more members of a
transferee unit. Accordingly, the transaction
cannot qualify as a statutory merger or con-
solidation for purposes of section
368(a)(1)(A).

Example 8. Merger transaction preceded by
distribution. (i) Z operates two unrelated
businesses, Business P and Business Q, each
of which represents 50 percent of the value of
the assets of Z. Y desires to acquire and con-
tinue operating Business P, but does not
want to acquire Business Q. Pursuant to a
single plan, Z sells Business Q for cash to
parties unrelated to Z and Y in a taxable
transaction, and then distributes the pro-
ceeds of the sale pro rata to its shareholders.
Then, pursuant to State W law, Z merges
into Y. Pursuant to such law, the following
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events occur simultaneously at the effective
time of the transaction: all of the assets and
liabilities of Z related to Business P become
the assets and liabilities of Y and Z’s sepa-
rate legal existence ceases for all purposes.
In the merger, the Z shareholders exchange
their Z stock for Y stock. Prior to the trans-
action, Z is not treated as owning any assets
of an entity that is disregarded as an entity
separate from its owner for Federal tax pur-
poses.

(ii) The transaction satisfies the require-
ments of paragraph (b)(1)(ii) of this section
because the transaction is effected pursuant
to State W law and the following events
occur simultaneously at the effective time of
the transaction: all of the assets and liabil-
ities of Z, the combining entity and sole
member of the transferor unit, become the
assets and liabilities of Y, the combining en-
tity and sole member of the transferee unit,
and Z ceases its separate legal existence for
all purposes. Paragraph (b)(1)(iii) of this sec-
tion does not apply to prevent the trans-
action from qualifying as a statutory merger
or consolidation for purposes of section
368(a)(1)(A) because each of Z and Y is a do-
mestic entity. Accordingly, the transaction
qualifies as a statutory merger or consolida-
tion for purposes of section 368(a)(1)(A).

(v) Effective dates. This paragraph
(b)(1) applies to transactions occurring
on or after January 24, 2003. Taxpayers,
however, may apply these regulations
in whole, but not in part, to trans-
actions occurring before January 24,
2003, provided that, if the taxpayer is
the acquiring corporation (or a share-
holder of the acquiring corporation
whose tax treatment of the transaction
reflects the tax treatment by the ac-
quiring corporation, such as a share-
holder of an acquiring S corporation),
the target corporation (and the share-
holders of the target corporation whose
tax treatment of the transaction re-
flects the tax treatment by the target
corporation) also applies these regula-
tions in whole, but not in part, to the
transaction, and if the taxpayer is the
target corporation (or a shareholder of
the target corporation whose tax treat-
ment of the transaction reflects the
tax treatment by the target corpora-
tion), the acquiring corporation (and
the shareholders of the acquiring cor-
poration whose tax treatment of the
transaction reflects the tax treatment
by the acquiring corporation) also ap-
plies these regulations in whole, but
not in part, to the transaction. For all
other transactions, see §1.368-2(b)(1) as

351



§1.368-3

in effect before January 24, 2003 (see 26
CFR part 1, revised April 1, 2002).

(b)(2) through (k) [Reserved]. For fur-
ther guidance, see §1.368-2(b)(2) through
(k).

[T.D. 9038, 68 FR 3387, Jan. 24, 2003]

§1.368-3 Records to be kept and infor-
mation to be filed with returns.

(a) The plan of reorganization must
be adopted by each of the corporations
parties thereto; and the adoption must
be shown by the acts of its duly con-
stituted responsible officers, and ap-
pear upon the official records of the
corporation. Each corporation, a party
to a reorganization, shall file as a part
of its return for its taxable year within
which the reorganization occurred a
complete statement of all facts perti-
nent to the nonrecognition of gain or
loss in connection with the reorganiza-
tion, including:

(1) A copy of the plan of reorganiza-
tion, together with a statement, exe-
cuted under the penalties of perjury,
showing in full the purposes thereof
and in detail all transactions incident
to, or pursuant to, the plan.

(2) A complete statement of the cost
or other basis of all property, including
all stock or securities, transferred inci-
dent to the plan.

(3) A statement of the amount of
stock or securities and other property
or money received from the exchange,
including a statement of all distribu-
tions or other disposition made there-
of. The amount of each kind of stock or
securities and other property received
shall be stated on the basis of the fair
market value thereof at the date of the
exchange.

(4) A statement of the amount and
nature of any liabilities assumed upon
the exchange, and the amount and na-
ture of any liabilities to which any of
the property acquired in the exchange
is subject.

(b) Every taxpayer, other than a cor-
poration a party to the reorganization,
who receives stock or securities and
other property or money upon a tax-
free exchange in connection with a cor-
porate reorganization shall incorporate
in his income tax return for the tax-
able year in which the exchange takes
place a complete statement of all facts
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pertinent to the nonrecognition of gain
or loss upon such exchange including:

(1) A statement of the cost or other
basis of the stock or securities trans-
ferred in the exchange, and

(2) A statement in full of the amount
of stock or securities and other prop-
erty or money received from the ex-
change, including any liabilities as-
sumed upon the exchange, and any li-
abilities to which property received is
subject. The amount of each kind of
stock or securities and other property
(other than liabilities assumed upon
the exchange) received shall be set
forth upon the basis of the fair market
value thereof at the date of the ex-
change.

(c) Permanent records in substantial
form shall be kept by every taxpayer
who participates in a tax-free exchange
in connection with a corporate reorga-
nization showing the cost or other
basis of the transferred property and
the amount of stock or securities and
other property or money received (in-
cluding any liabilities assumed on the
exchange, or any liabilities to which
any of the properties received were
subject), in order to facilitate the de-
termination of gain or loss from a sub-
sequent disposition of such stock or se-
curities and other property received
from the exchange.

[T.D. 6500, 25 FR 11607, Nov. 26, 1960, as
amended by T.D. 6622, 27 FR 11918, Dec. 4,
1962]

INSOLVENCY REORGANIZATIONS

§1.371-1 Exchanges by corporations.

(a) Exchange solely for stock or securi-
ties. (1) Section 371(a)(1) provides for
the nonrecognition of gain or loss by a
corporation upon certain exchanges
made in connection with the reorga-
nization of an insolvent corporation.
The section does not apply to a rail-
road corporation as defined in section
T7(m) of the Bankruptcy Act (11 U.S.C.
205(m)). In order to qualify as a section
371(a) reorganization, the transaction
must satisfy the express statutory re-
quirements as well as the underlying
assumptions and purposes for which
the exchange is excepted from the gen-
eral rule requiring the recognition of
gain or loss upon the exchange of prop-
erty.
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